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ENVIRONMENTAL APPEALS BOARD INITIALS

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

In re:
GSP Merrimack Station NPDES Appeal No. 20-06

NPDES Permit No. NH0001465

N N N N N N N

ORDER GRANTING MOTION FOR LEAVE TO FILE SURREPLY

On November 6, 2020, EPA Region 1 (“Region”) filed a motion seeking leave to file a
surreply brief in response to the reply brief filed by Petitioner GSP Merrimack LLC (“GSP”).
See EPA Region 1 Motion for Leave to File Sur-Reply (Nov. 6, 2020). In support, the Region
contends that GSP raises new arguments in its reply brief, contrary to the rules governing this
appeal. See 40 C.F.R. § 124.19(c)(2) (“Petitioner may not raise new issues or arguments in the
reply.”). The Region states that it contacted counsel for GSP to ascertain its position on the
motion and that GSP replied, “Petitioner takes no position on the motion for leave, but contends
that the Petitioner’s reply brief did not go outside the scope of the Petition and EPA’s response.”
EPA Region 1 Motion for Leave to File Sur-Reply 2 (Nov. 6, 2020).

The Environmental Appeals Board possesses discretionary authority to grant a request to
file a surreply brief. 40 C.F.R. § 124.19(n). The Board typically grants such requests where
allegations arise that a reply brief raises new arguments or where further briefing would
otherwise assist the Board in resolving disputed issues. See, e.g., In re Ariz. Pub. Serv. Co.,
NPDES Appeal No. 19-06, at 2 (EAB Jan. 29, 2020) (Order Granting Motion for Leave to File

Surreply); In re ArcelorMittal Cleveland, Inc., NPDES Appeal No. 11-01, at 1 (EAB Dec. 9,



2011) (Order Granting in Part EPA’s Motion to File Surreply, Denying Petitioner’s Request to
Provide Additional Information, and Granting Oral Argument).

Based upon the Region’s representations, the Board determines that a surreply would be
helpful in the Board’s decisionmaking process and therefore GRANTS the Region’s motion for
leave to file a surreply brief. The Board further ORDERS that the Region’s surreply brief be
filed on or before November 16, 2020.

So ordered.
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Dated: November 10, 2020 By:

Aaron P. Avila
Environmental Appeals Judge



CERTIFICATE OF SERVICE

I certify that copies of the foregoing ORDER GRANTING MOTION FOR LEAVE TO FILE
SURREPLY in the matter of GSP Merrimack Station, NPDES Appeal No. 20-06, were sent to
the following persons in the manner indicated:

By Email:
For Petitioner GSP Merrimack LLC

P. Stephen Gidiere I11

Thomas G. DeLawrence

Julia B. Barber

Balch & Bingham LLP

1901 Sixth Avenue North, Suite 1500
Birmingham, AL 35203-4642
sgidiere(@balch.com
tdelawrence@balch.com
jbarber@balch.com

Dated: _ Nov 10 2020

For EPA Region 1

Mark Stein

Assistant Regional Counsel
U.S. EPA, Region 1

5 Post Office Square, Suite 100
Boston, MA 02109-3912
stein.mark@epa.gov

Steve Neugeboren

Associate General Counsel
OGC-Water Law Office
1200 Pennsylvania Ave. NW
MC-2355A

Washington, DC 20460
neugeboren.steven@epa.gov
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Clerk of the Board





